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Market notice on 9 October 2009

OPINION CONCERNING CASE COMP/C-3/39530 – MICROSOFT (TYING) 

This opinion collect some viewpoints based on the Market Test Notice related to antitrust case Case 
COMP/C-3/39530 – Microsoft (Tying) .

These opinions do not represent any organisation, and it is an opinion of an concerned citizen in a 
Member State.

Generally speaking the Proposed Commitment contains many issues, which must be:
– modified,
– extended,
– rewritten,
– specified more, or
– deleted.

In current form the Proposed Commitment can not be a final form of the final Commitment. 
Moreover, there is some technical details, which are poorly specified.

Annex 1 holds information of copyright, licence and disclaimer.

Best Regards,

Jukka Rannila
citizen of Finland

signed and delivered electronically

Copyright, licence and disclaimer: check Annex 1.
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Request for new round of hearings

It is probable that this invitation for comments will result a large amount of opinions. Since 
this case is utmost important, I propose a second round of comments, i.e. Market Test, after 
the second version of the Commitment is ready.

Proposal 1: A new Market Test is needed for the second version of proposed Commitment, 
after the Commission has consolidated all provided positions/opinions related to the (first) 
Proposed Commitment in the EU / Antitrust case COMP/39.530.

General

I will go through the text of the proposed commitment paragraph by paragraph and by 
sentence by sentence.

Paragraph 1

Proposal 2: A web page www.microsoft.com is too general since Microsoft has hundreds of 
pages in their web site. Therefore it must something like this:

www.microsoft.com/ballot_screen

Proposal 3: There should be also separate annexes for describing ballot screen procedure 
with Windows XP and Windows VISTA operation systems.

Proposa 4: The Commission can request on its own will these separate annexes for 
describing ballot screen procedure with Windows XP and Windows VISTA operation 
systems.

Proposal 5: There must be point added to the third sentence in the paragraph (1):

Microsoft will ensure that if Internet Explorer is turned off,  then 
[...]
(iv) Windows operating system will work coherently even though Internet 
Explorer is turned off, and Microsoft will promptly correct reported defects 
that are related to turning off Internet Explorer.

Paragraph 2

Opinion 1: There must be change in written form for OEM terms, where is specifically 
specified, that an OEM has free choice to pre-install any web browser. Surely there is 
“Changes” clause, and finally accepted final form of the Commitment can be compared to 
Force Majeure -situation, and change in terms is possible. 

Proposal 6: Therefore every OEM must be given a written notice of change in the terms, i.e. 

Copyright, licence and disclaimer: check Annex 1.
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free choice for pre-installation of web browsers.

Proposal 7: Previously mentioned list of notified OEMs must be delivered to the 
Commission and updated regularly, i.e. monthly, to the Microsoft web site.

Paragraph 3

Proposal 8: Sentence 1 in paragraph must be following:

“ Within Microsoft’s PC Productivity Applications, which are specified in this 
Commitment, and distributed in the EEA, Microsoft shall not include any icons, 
links or short-cuts or provide any other means to start a download or installation of a 
Microsoft web browser.”

Paragraph 4

Proposal 9: Similarly to free choice to pre-install any web browser, there must be a 
covenant provided by Microsoft not sue when developing, using, distributing, promoting or 
supporting software that competes with Microsoft web browsers.

Proposal 10: This written notice to the OEMs must be given at the same time as notice of 
free choice of pre-installation.

Paragraph 6

Opinion 2: This paragraph considers direct OEM licences, which are different from 
previously mentioned free pre-installation and free using, distributing, promoting or 
supporting of web browsers.

Proposal 11: Therefore there must be one sentence more:

“Microsoft shall not terminate a direct OEM licence based on OEMs 
(licensees) usage of competing web browser related to Internet Explorer or 
other Microsoft´s web browser(s).”

Paragraph 7

Opinion 3: The five months roll-out in this paragraph is totally vague.

Proposal 12: After sentence “If Microsoft encounters objective unexpected  technical 
difficulties which mean that it is unable to complete the full roll-out within 5 months, 
Microsoft will before the end of this period submit a reasoned request for an extension to the 
Commission.” there must be following sentences:

“Commission can nominate technology-oriented experts to determine the 

Copyright, licence and disclaimer: check Annex 1.
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reasoned request and technical obstacles related to five (5) months time, aka 
grace period. These technology-oriented experts must be given a access to 
technical development environment of Microsoft in order to determine the 
validity of reasoned request.  If there is user manuals, development manuals, 
introductory software, test suites or defect information, Microsoft will 
provide public, complete and concise list and free access of this information 
to the nominated technology-oriented experts.
Commission can order monthly payments for Microsoft after this grace 
period, if there is non-compliance after this five months grace period. 
Commission can determine amount of these monthly fines based on severity 
of the possible non-compliance after grace period.”

Opinion 4: Based on the previous non-compliance of Microsoft, it can be reasoned that this 
five (5) months delay can be extended indefinitely, if there is not some monetary measures 
to prevent non-compliance in this respect.

Paragraph 8

Proposal 13: One sentence must be added:

“The Ballot Screen update will include an initial page that provides basic 
information concerning the purpose of the Ballot Screen. This initial page 
must be on the default language of the operating system.”

Proposal 14: An average user might not understand how to test active internet connection, 
even though it seems easy. Therefore one sentence must deleted and a new sentence must be 
added:

This page will include a notice that prominently reminds the user to ensure 
an active internet connection before proceeding to the browser selection 
page.
This initial page contains a button that will test internet connections by 
sending a PING 1 messages to vendor-managed download servers of the 
predetermined browsers, and if there are internet connection problems, there 
will be a notification of these problems and there is a possibility to cancel the 
installation process of web browsers.

Proposal 15: Term “ClickOnce” is not defined, and it must be defined in the final form of 
the accepted Commitment.

Paragraph 9

Opinion 5: There is not any mention about manual update in this paragraph.

1 http://en.wikipedia.org/wiki/PING  

Copyright, licence and disclaimer: check Annex 1.
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Proposal 16: With manual update there must be a possibility to install web browser through 
Ballot Screen.

Proposal 17: It should be possible to add the wanted web browser(s) to all computers by the 
administrative personnel, not just removing Ballot Screen.

Paragraph 11

Opinion 6: “semi-annually” is too vague in the sentence 1.

Proposal 18: “semi-annually” in the sentence 1 must be replaced by “monthly”.

Opinion 7: “source commonly agreed” is too vague in the sentence 1.

Proposal 19: There must be a specific source mentioned for calculating browser popularity 
in the final form of the Commitment. This source of calculating browser popularity must 
be independent of Microsoft and Microsoft's subsidiaries.

Paragraph 13

Opinion 8: “semi-annually” is too vague in the sentence 3.

Proposal 20: “semi-annually” in the sentence 3 must be replaced by “monthly”.

Opinion 9: In the final sentence of the paragraph 13 the term “reasonable period of time” 
must be replaced with a specific time period the final form of the Commitment, e.g. a 
month.

Proposal 21: In the final sentence of the paragraph 13 there is missing points. The procedure 
for dispute resolution should be following:

– a dispute is recognised
– the disputed issue is informed to the Commission
– Microsoft and vendor try to resolve the dispute
– Microsoft and vendor resolve the issue
– written resolution of the dispute is informed to the Commission
– IF Microsoft and vendor cannot resolve the dispute, then Microsoft 

must submit the matter to the Commission for determination

Paragraph 15

Opinion 10: The referenced “Timely Manner” is vaguely defined in the chapter 5. This issue 
will be discussed later on.

Proposal 22: In the final sentence of the paragraph 13 “may not charge” must be changed 
“must not charge”.

Copyright, licence and disclaimer: check Annex 1.
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Proposal 23: There must be a new sentence in the end of the paragraph 15.

“Microsoft will provide a way give feedback about API defects. These API defects 
must be listed in the page committed to API defects. The status of API defects must 
be informed in the same page.”

Opinion 11: This is not hard task, since a single web page can comply previous sentence.

Paragraph 17

Opinion 12: This paragraph implies passive behaviour by Microsoft, and it is not acceptable.

Proposal 24: There must be new sentences in the end of the paragraph 17:
“When there is changes and updates in the Windows Update online service, 
Microsoft will invite browser vendors mentioned in the paragraph 13 to test changes 
and updates in the Windows Update online service. If there is defects found by 
browser vendors mentioned in the paragraph 13 in the updates in the Windows 
Update online service, Microsoft will promptly to start correcting these defects.“

Paragraph 18

Opinion 13: There is not mentioning about the renewal of the Commitment, if the web 
browser market is still dominated by one web browser provider, in this case Microsoft.

Proposal 25: There must be new sentences in the end of the paragraph 19:
“
The term of this Commitment can be renewed after 5 years of the adoption of this 
Commitment. Commission can on its own will monitor web browser market, and can 
have on its own will have Market Review of the web browser market. If Commission 
can reasonably proof, that web browser market is still abusively dominated by one 
Microsoft web browser in the fifth year of this Commitment, Commission can on its 
own will ask a new Market Test during the fifth year of this Commitment. Based on 
the Market Test, Commission and Microsoft can agree on the new Commitment after 
this Commitment, and the negotiations for the new Commitment can happen in the 
fifth year of this Commitment.
“

Amendment 1 / Paragraph 20

Proposal 26: I propose following paragraph 20 to be added.

“
(20) The twelve (12) web browser vendors mentioned in the paragraph 13 can 
provide yearly reports in January to the Commission about the competitive 

Copyright, licence and disclaimer: check Annex 1.
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situation in the web browser market during this Commitment. There reports 
can be provided by individual web browser vendors or by collective effort of 
web browser vendors. Commission can evaluate these reports, when 
reviewing effectiveness of this Commitment.
Commission can on its own will have Market Reviews, i.e. the Commission 
can have a public consultation for Customers of the Microsoft’s Relevant 
Software Products, Competitors of the Microsoft’s Relevant Software 
Products, Competition Authorities in the Member States, Standard Setting 
Organisations, Information and Communication Technology Experts 
Associations and to the general public.
The Commission can use these Market Reviews, when reviewing 
effectiveness of this Commitment.
”

Amendment 2 / Paragraph 21

Proposal 27: I propose following paragraph 21 to be added.

“(21) There will be new internet standards presented during time period of this 
Commitment. According to annex 4(b) to Marrakesh Agreement Establishing the 
World Trade Organization there can be standards and technical specification. If there 
is Government Procurement in some country based on technical specifications (WTO 
definition) concerning web standards in a procurement, bidding Microsoft’s web 
browser version will comply with these technical specifications mandated in specific 
procurements.”

Opinion 14: Here is following background for the proposed paragraph 21

Agreement on Government Procurement 2 as annex 4(b) to Marrakesh Agreement 
Establishing the World Trade Organization (WTO).

Article VI: Technical Specifications

1. Technical specifications laying down the characteristics of the products or services 
to be procured, such as quality, performance, safety and dimensions, symbols, 
terminology, packaging, marking and labelling, or the processes and methods for 
their production and requirements relating to conformity assessment procedures 
prescribed by procuring entities, shall not be prepared, adopted or applied with a 
view to, or with the effect of, creating unnecessary obstacles to international trade.

2. Technical specifications prescribed by procuring entities shall, where appropriate:

(a) be in terms of performance rather than design or descriptive characteristics; and
(b) be based on international standards, where such exist; otherwise, on national 

2 http://www.wto.org/english/docs_e/legal_e/gpr-94_01_e.htm  

Copyright, licence and disclaimer: check Annex 1.
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technical regulations(footnote 3), recognized national standards (footnote 4), or 
building codes.

(footnote original) 3 For the purpose of this Agreement, a technical regulation 
is a document which lays down characteristics of a product or a service or 
their related processes and production methods, including the applicable 
administrative provisions, with which compliance is mandatory. It may also 
include or deal exclusively with terminology, symbols, packaging, marking or 
labelling requirements as they apply to a product, service, process or 
production method.

(footnote original) 4 For the purpose of this Agreement, a standard is a 
document approved by a recognized body, that provides, for common and 
repeated use, rules, guidelines or characteristics for products or services or 
related processes and production methods, with which compliance is not 
mandatory. It may also include or deal exclusively with terminology, 
symbols, packaging, marking or labelling requirements as they apply to a 
product, service, process or production method.

3. There shall be no requirement or reference to a particular trademark or trade name, 
patent, design or type, specific origin, producer or supplier, unless there is no 
sufficiently precise or intelligible way of describing the procurement requirements 
and provided that words such as "or equivalent" are included in the tender 
documentation.

4. Entities shall not seek or accept, in a manner which would have the effect of 
precluding competition, advice which may be used in the preparation of 
specifications for a specific procurement from a firm that may have a commercial 
interest in the procurement.

Amendment 3 / Paragraph 22-24

Proposal 28: I propose following paragraphs to be added.

“(22) There will be new internet standards (both “de jure” and “de facto”) presented 
during time period of this Commitment.”

“(23) Microsoft will comply with a new web standard (“de jure”), if three (3) largest 
or over six (6) web browser providers mentioned in the paragraph 13 are committed 
to a specific web standard (“de jure”). Standard setting organisation (SDO) is 
specified in Article VI: Technical Specifications of the Agreement on Government 
Procurement 3 as annex 4(b) to Marrakesh Agreement Establishing the World Trade 
Organization.”

3 http://www.wto.org/english/docs_e/legal_e/gpr-94_01_e.htm  
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“(24) In “de facto” standards there can be Market Review by the Commission. If 
there is a “de facto” standard hindering the competition, the Commission can start 
antitrust proceedings with provider of that “de facto” competition hindering web 
standard. If competition hindering “de facto” web standard is provided by Microsoft, 
Commission and Microsoft shall start immediately negotiations to alleviate the 
hindered competition during this Commitment. In market review the Commission 
can review if complying with “de facto” standard is reasonable and feasible to the 
web browser providers mentioned in the paragraph 13.”

“(25) Conformity of the standards is important for all browsers in the market. 
Microsoft will assure that Internet Explorer conforms with “de jure” and “de facto” 
standards. If other browser vendors, consumers or other companies can prove that 
Internet Explorer does not conform to these standards, Commission and Microsoft 
will negotiate about solving conformity problems, and they will determine timetable 
for achieving conformity. Commission can nominate technology-oriented experts to 
determine conformance of Internet Explorer. If Microsoft does not comply with 
accepted timetable, Commission can order monthly fines for Microsoft.”

Opinion 15: Based on Microsoft’s previous non-conformity to public standards, there must 
be safety measures to ensure that Microsoft really conforms to standards.

SIDENOTE.
In WTO case EC - Bananas III (DS27) it was concluded that General 
Agreement on Trade in Services Articles II and XVI prohibits de facto 
discrimination as well as de jure discrimination, the Appellate Body noted 
that in past practice, GATT Article I applied to de facto discrimination. Also 
in case Canada – Autos (DS 139 and 142) it was concluded that article I:1 
covers de facto discrimination as well as de jure discrimination.

Amendment 4 / Paragraph 26

Opinion 16: Microsoft is having a passive attitude of informing all interested parties in this 
proposed commitment.

Proposal 29: I propose following paragraph to be added.

“(26) Microsoft shall provide public web pages related to the Ballot Screen. It shall 
be possible to all interested persons and all legal entities to sign into the information 
mailing lists informing about the Ballot Screen and to RSS feeds informing about 
Ballot Screen. Microsoft will promptly inform all relevant changes in the the Ballot 
Screen procedures to these information lists and to Microsoft’s web page.

Amendment 5 / Paragraph 27

Opinion 17: Microsoft is not proposing that how Volume Licensing Customers are going to 

Copyright, licence and disclaimer: check Annex 1.
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be served during this proposed Commitment.

Proposal 30: I propose following.

Microsoft and Commission can negotiate how Volume Licensing Customers are 
served during the final Commitment.
Volume Licensing Customers need option, where they can enforce usage of certain 
versions of web browsers in their organisations based on the policy in their 
organisations.
Microsoft shall provide constructive proposal how to serve Volume Licensing 
Customers for the next version of the proposed Commitment.

Opinion 18: When there is a second Market Test, Microsoft's constructive proposals for 
serving Volume Licensing Customers can be better evaluated.

Definition “Timely Manner”

Proposal 31: This should contain definition of “alpha” version and clearer explanation 
between “alpha” and “beta” versions.

Proposal 32: There is not mentioning, that how long period “beta testing” is. Is there some 
standard “beta testing period” for Microsoft’s products in the “beta testing phase”? This 
should be defined better!

Definition "Windows Client PC Operating System

Proposal 33: This should information about Windows VISTA and about Windows XP and 
their successors.

MISSING Definition “API”

Proposal 34: The term “API” must be defined.

MISSING Definition “ClickOne”

Proposal 35: The term “ClickOnce” must be defined.

ANNEX A of the proposed Commitment

Opinion 19: The term “Turn Windows features on or off” is totally vague.

Proposal 36: “Turn Internet Explorer on or off” should be a separate option right in the 
Control Panel, not hidden deeply to “Turn Windows features on or off” menu.

Opinion 20: An average user might not understand how to test active internet connection, 

Copyright, licence and disclaimer: check Annex 1.
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even though it seems easy. Therefore one sentence must deleted and a new sentence must be 
added:

Proposal 37: This initial page contains a button that will test internet connections by 
sending a PING messages to vendor-managed download servers of the predetermined 
browsers, and if there are internet connection problems, there will be a notification of these 
problems and there is a possibility to cancel the installation process.

Opinion 21: There should be clear “HELP” link, that would open clear explanation of the 
following phases.

ANNEX B of the proposed Commitment

Proposal 38: In the bottom of the Ballot Screen there should link “Technical Information”, 
which would give clear technical information about all presented browsers for technically-
oriented persons.

ANNEX 1 of this Opinion

Annex 1 holds information of copyright, licence and disclaimer.

SIGNATURE

Jukka Rannila
citizen of Finland

signed and delivered electronically
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ANNEX 1
DISCLAIMER

Legal disclaimer:

All opinions in this opinion paper are personal opinions and they do not represent opinions of any legal 
entity I am member either by law or voluntarily. This opinion paper is only intended to trigger thinking and it 
is not legal advice. This opinion paper does not apply to any past, current or future legal entity. This opinion 
paper will not cover any of the future changes in this fast-developing area. Any actions made based on this 
opinion is solely responsibility of respective actor making those actions.

Political disclaimer:

These opinions do not represent opinions of any political party. These opinions are not advices to certain 
policy and they are only intended to trigger thinking. Any law proposal based on these opinions are sole 
responsibility of that legal entity making law proposals.

These opinions are not meant to be extreme-right, moderate-right, extreme-centre 4, moderate-centre, 
extreme-left or moderate-left. They are only opinions of an individual whose overall thinking might or might 
not contain elements of different sources. These opinions do not reflect past, current or future political 
situation in the Finnish, European or worldwide politics.

These opinions are not meant to rally for a candidacy in any public election in any level.

Content of web pages:

This text may or may not refer to web pages. The content of those web pages is not responsibility of author 
of this document. They are referenced on the date of this document. If referenced web pages are not found 
after the date when this document is dated that situation is not responsibility of the author. All changes done 
in the web pages this document refers are sole responsibility of those organisations and individuals 
maintaining those web pages. All illegal content found on the web pages referenced is not on the 
responsibility of the author of this document and producing that kind content is not endorsed by the author of 
this document.

COPYRIGHT

This opinion paper is distributed under Creative Commons licence, to be specific the licence is “Creative 
Commons Attribution-NoDerivs-NonCommercial 1.0 Finland”. The text of the licence can be obtained from 
the following web page:

http://creativecommons.org/licenses/by-nd-nc/1.0/fi/legalcode

The English explanation is in the following web page:

http://creativecommons.org/licenses/by-nd-nc/1.0/fi/deed.en

4 Based on the Finnish three-party system there is phenomenon called extreme-centre in Finland.

Copyright, licence and disclaimer: check Annex 1.
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